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Joyce Vance:

It 's  t ime to spring into something del ic ious with Hel loFresh.  Every week,  you get 
fresh pre-port ioned ingredients and recipes del ivered to your door.  Get 16 free 
meals,  plus three gifts  with code SISTERS16 at hel lofresh.com/sisters16,  or look for 
the l ink in our show notes.

J i l l  Wine-Banks:

Welcome back to #SistersInLaw with Joyce Vance,  Barb McQuade,  and me J i l l  Wine-
Banks.  Kim is  away this  week,  but we already miss her,  and can't  wait  to have her 
back.  You might have seen that we tweeted some photos of  us wearing our pale blue 
women's t-shirt ,  which is  of  course avai lable at  pol it icon.com/merch.  Get yours now. 
We love them. I 'm wearing mine today,  and i f  the. . .  Oh,  good.

Barb McQuade:

Me too.

J i l l  Wine-Banks:

Joyce is  in Washington,  so she's  probably too fancy for us.

Joyce Vance:

I 'm not wearing mine,  but I  do love it .

J i l l  Wine-Banks:

Today,  we' l l  be doing a perjury explainer,  and discussing mounting evidence coming 
out of  the January 6th investigation in books and in the news.  Then we' l l  talk about 
the praying footbal l  coach,  whose case was argued at  the Supreme Court this  week.  
As always,  we look forward to answering your questions at  the end of  the show. 
Before we begin our serious issues,  I  want to talk about al l  of  you and what you 
would cal l  your memoir.  I  have to defend the t it le of  mine,  which is  the Watergate 
Gir l .  People often ask,  "How could you write a book with the word gir l?"

It 's  real ly  easy to understand, because it  was suggested by the publ isher who 
has the f inal  say on what a book's  t it le is .  I  said,  "Then you're not publ ishing my 
book,  because I  won't  use gir l .  He said,  the editor said to me, "Well ,  what captures 
the era better than the word gir l?" Man, he had me at that,  because it  real ly  is  true.  
The '70s,  I  was cal led a gir l .  That's  what i t  was.  There were st i l l  ads that said help,  
wanted male.  Help,  wanted female.  I  love that t it le,  but I  have a t i t le for a second 
book that I 'm thinking of  writ ing,  and it 's  about J i l l 's  pins,  and it 's  cal led Broaching 
the Truth,  the Trump-

Barb McQuade:

Love it .

Joyce Vance:

Oh, good.  So good.
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J i l l  Wine-Banks:

It 's  the Trump administrat ion through J i l l 's  pins.  Maybe I ' l l  get  to work on that.  Barb,  
what would you cal l  your memoir?

Barb McQuade:

Oh, so good.

Joyce Vance:

That's  awesome.

Barb McQuade:

When I  was a l i tt le bit  younger,  my kids were small .  I  a lways said that i f  I  were to 
ever write a memoir,  i t  would be entit led here,  mom, hold this,  because that's  for 
most days of  my l i fe is  the thing I  heard most frequently.  I  could go out and work as 
U.S.  attorney prosecute publ ic  corruption cases,  whatever.  But most frequently,  the 
phrase I  heard was,  "Here,  mom. Hold this."  But more lately,  I  think that this  era of  
my l i fe would be cal led,  "Has anyone seen my phone?" Because I  say that many t imes 
a day.  Has Anyone Seen My Phone: The Memoir of  an Absent-Minded Professor.  I  
think it  would be something l ike that.

J i l l  Wine-Banks:

I  love that.

Joyce Vance:

Hey Barb,  I  had to actual ly  get an Apple Hub.  It 's  l ike this  HomePod thing.  It 's  
expensive.  The only thing I  use it  for is  to say,  "Hey Sir i ,  can you f ind my phone?" 
Wherever the phone is  in the house,  she' l l  make it  play that l i tt le tone.

J i l l  Wine-Banks:

Oh, that's  good.

Joyce Vance:

She' l l  say,  "Your phone is  nearby.  Hang on a second, Joyce."  I  can l i teral ly  hear my 
husband rol l ing his  eyes,  but i t  saves me so many t imes.

Barb McQuade:

Does she ever get frustrated with you,  l ike when it 's  the third or fourth t ime that 
day,  "Hey,  i t 's  in the kitchen,  you dumb?"

Joyce Vance:

You, guys,  did you hear that? When we said that,  S ir i  on my phone just  l i teral ly  said,  
" I  don't  have an answer for that.  Is  there something else I  can help with?" She's  so 
helpful .  She never gets frustrated with me.
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J i l l  Wine-Banks:

The only reason for a landl ine phone is  so that you can f ind your cel l  phone.

Sir i :

Is  there something else I  can help with?

Barb McQuade:

What about you,  Joyce,  what's  your memoir t i t le?

Joyce Vance:

Okay,  S ir i ,  stop now. But no,  I  think my t it le would have to be never enough chickens,  
which is  a  good metaphor for the way we l ive.  We are always doing something new, 
whether it 's  planting new stuff  or acquir ing new chickens,  because excit ing news in 
our house,  as long as my chickens stay on their  eggs,  we might have baby chicks 
rol l ing next week.

J i l l  Wine-Banks:

Wow. We need to see pictures.

Joyce Vance:

I  know. It 's  real ly  excit ing.  I  can't  wait .  I ' l l  send you al l  pictures.

J i l l  Wine-Banks:

Well ,  those are going to be books I  want to read for sure.

Barb McQuade:

Well ,  i t 's  springtime, and I  am determined to plant something beautiful  in my yard.  
Joyce,  I  know you've used FastGrowingTrees in the past.  I 'm thinking about ordering 
something.  How does that work?

Joyce Vance:

I  adore FastGrowingTrees.  In fact,  the last  thing I  did. . .  I 'm out of  town. The last  
thing I  did before I  left  was to fert i l ize my Meyer lemon tree,  which is  big and has 
lots  of  beautiful  growth.  I  am looking forward to lemons this  year,  because spring 
and summer are actual ly  the season for f inal ly  gett ing outdoors and entertaining,  
especial ly  i f  you're up in Michigan,  pool  part ies,  barbecues,  al l  of  that.  But i f  your 
yard looks l ike a plant cemetery,  you're not going to enjoy it  as much.  Get your place 
looking l ike a resort  easi ly  with FastGrowingTrees.

When it  comes to caring for your plants,  know-how matters.  That's  why 
fastgrowingtrees.com's experts curate thousands of  plant variet ies that wi l l  thrive 
with your specif ic  c l imate location and needs.  Their  advice about c l imate has been 
great for me. My blueberries are f inal ly  growing,  because I  have plants that work in 
my area of  the country.

https://www.rev.com/transcript-editor/Edit?token=85MlSfMrRu4eqfMn7u_77BqntDj1n3Wn4sTlRtbZP-wKaWqq2jFmX7iYeMv4XExZjvpGswVNgPZFf6CpGlizYQyFdKc&loadFrom=DocumentHeaderDeepLink
https://www.rev.com/


This transcript was exported on May 01, 2022 - view latest version here.

SIL 04292022_Final (Completed  05/01/22)
Transcript by Rev.com

Page 4 of 26

J i l l  Wine-Banks:

There's  no l ines and messy cars from haul ing plants al l  over town, because you order 
onl ine or over the phone, and your plants are shipped to your door in one to two 
days.  Plus,  they're growing and care advice is  avai lable 24/7.  Although Joyce,  I 'd l ike 
to have some advice on fert i l iz ing from you as wel l .  Whether you're looking for 
increased privacy shade or adding some natural  beauty to your yard,  
FastGrowingTrees have the perfect  plants and the expert ise for you.

Joyce Vance:

J i l l ,  I 'm probably going to upset Barb when I  say that my advice about fert i l iz ing is  to 
get chickens,  and use the chicken poop to make compost.  I t 's  fabulous.  I  think,  
although my FastGrowingTrees have grown quickly,  they're even better than they 
would be because they have that wonderful  chicken poop fert i l izer.  Sorry,  Barb.

Barb McQuade:

I  don't  need any fert i l izer  at  al l ,  because I 've already got enough BS.

Joyce Vance:

There you go.  Well ,  even i f  you've never had a green thumb, l ike miss McQuade,  
FastGrowing plants wi l l  make you feel  l ike you do.  But,  Barb,  real ly,  I  have faith in 
you.  One mil l ion home gardeners have already seen what fastgrowingtrees.com can 
do for them. Now, it 's  your turn.  We love what FastGrowingTrees has done for our 
homes and gardens.  We know you wil l  too.  Plus,  with their  30-day al ive and thrive 
guarantee,  you can trust  everything wi l l  be healthy for years to come. I  once had a 
plant show up from them that had done poorly in shipping.  They replaced it  
promptly.

So go to fastgrowingtrees.com/sisters r ight now, and you' l l  get 15% off  your 
entire order.  Get 15% at fastgrowingtrees.com/sisters.  That's  
fastgrowingtrees.com/sisters,  or  look for the l ink in our show notes.

The January 6th committee has been working at  a fast  pace.  We're hearing 
more and more about their  work,  new revelat ions keep coming to l ight.  Meantime, 
there are some signs that DOJ's  investigations are looking higher up the food chain 
than the Proud Boy and Oath Keeper cases that are currently in progress,  but no 
indictments yet.  What does it  a l l  mean? The big question is  whether we' l l  see 
accountabi l i ty  for these efforts  to subvert  the elect ion that culminated in an 
insurrection.  Let 's  talk f irst  about the committee's  hearings,  which we've now seen a 
schedule for.

We've learned that there wi l l  be eight al l  televised during June,  start ing on the 
ninth.  J i l l ,  what do you think about this  proposed approach? You tweeted,  "U.S.  
capital  r iot,  January 6th committee,  to hold publ ic  hearings in June,  properly 
planned. They wil l  exceed the drama and impact of  the Watergate hearings.  I  can't  
wait  to watch you." You ask this  question,  and you look at  these hearings,  I  suspect,  
through the lens of  your Watergate experience.  Do you think that they can come up 
with a strategy that wi l l  catch the publ ic 's  attention,  and wi l l  that change anything?
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J i l l  Wine-Banks:

Yes and no.  Yes,  I  think they can come up with a great strategy,  and with the 
avai lable techniques that they have that we didn't  in terms of  the kind of  graphics 
and videos that they can use,  and the way they can play audio that we didn't  have,  i t  
wi l l  be very dramatic  to hear the words of  the actual  part ic ipants in this  insurrection.  
But wi l l  i t  change anything? Probably not because the people who need to have their  
minds inundated with facts are not going to be l istening.  They' l l  be l istening to Fox 
news,  which wi l l  be putt ing forth total ly  fake information.

They wi l l  l isten to Donald Trump interpreting things in a way that has no 
relat ionship to real ity,  but there is  a  chance that there wi l l  be those people in the 
middle,  some more middle of  the road Republ icans,  some independence,  and that 
they wil l  be the ones who are impacted by it .  Also,  possibly,  i t  can attract  the youth 
vote,  which I  am now thinking is  real ly  important.  They are becoming more and more 
disengaged.  So i f  we can attract  independence and young voters and some 
Republ icans,  then it  wi l l  make a difference.  In any event for history,  i t 's  very,  very 
important.

It  made a huge impact during Watergate.  I t  changed people's  perspective of  
whether the president was a crook.  He said,  " I 'm not a crook." People went,  "Oh, yes 
you are."  I  don't  know that i t ' l l  be as dramatic  as that,  but i t  is  so worth doing.  It  is  
the r ight answer.  I  just  want to add,  I  think that the Muel ler  investigation fai led in 
part  because they did not put forward a compell ing visual  narrative.  They issued a 
very long report,  which al l  of  us read,  but people around the world did not read.  
Watching this  could be a difference,  so I  think it 's  real ly  important.

Joyce Vance:

I  think that's  a fair  cr it ic ism of the Muel ler  report.  I  mean, for us,  i t 's  essential ly  our 
job to watch or to read these sorts  of  things.  A lot  of  people have l ives to l ive and 
famil ies to take care of.  They need to real ly. . .  I  think it 's  the responsibi l i ty  of  our 
legis lators to del iver the facts to them in a method that makes it  easy for them to 
consume. I 'm sure you guys saw the reporting this  morning.  CNN has gotten its  hands 
on 82 text  message exchanges between Mark Meadows,  the Trump White House chief  
of  staff ,  the last  one,  and Sean Hannity at  Fox News.

Hannity is  essential ly  asking the White House to tel l  him what he should be 
reporting on in his  shows.  My head just  exploded.  So J i l l ,  I  agree with your point that 
Fox News may not real ly  present this.  Given al l  of  these problematic  issues,  Barb,  
what's  your view of how these hearings wi l l  play,  and what the committee needs to 
do?

Barb McQuade:

Well ,  I  think that people tend to look at  this  solely as a pol it ical  opportunity.  How 
wil l  i t  affect the midterms,  and can they get the people spun up in t ime for the 
midterms? I  look at  i t  from a longer view than that.  I  think regardless of  whether it  
has any impact on the midterm elections,  i t 's  just  real ly  important to understand 
what happened, because our nation was under attack.  I  think of  this  the way I  think 
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of the 9/11 commission and the way they did their  work.  They were trying to f igure 
out how is  i t  that we had this  attack.

They looked at  i t  from lots of  different perspectives,  the intel l igence 
community,  border security,  the security of  documents,  identif icat ion documents,  
and al l  of  those kinds of  things.  Then at the end of  i t ,  they looked for gaps in the law, 
and found ways to change the law to prevent some of these things from happening 
again.  I  think that's  the mission here.  I 'm less concerned about a dramatic  moment 
when we read Marjorie Taylor Greene's  emails  or  text  message or something,  and 
laughed at. . .  She's  misspel led martial  law or something.

That's  al l  very amusing for the pol it ical  c lasses,  I  think,  but I  think we real ly  
need to determine how on earth could this  have happened? We came real ly  c lose to a 
coup, and how do we make sure this  doesn't  happen again? I  a lso think there's  value 
in f inding facts that can be shared with the Just ice Department,  who, no doubt,  is  
a lso investigating this  from a cr iminal  perspective,  very different mission from what 
the committee's  mission is .  But to the extent,  they el ic it  useful  test imony,  and 
they've already talked to 900 witnesses,  some of which has been very,  very 
enl ightening that they can share that with the Just ice Department so that they don't  
need to spin their  wheels  and dupl icate efforts.

I  think for those reasons,  I 'm looking for substantive things that can help 
understand where the weaknesses are in our elect ion laws,  and our information 
security,  and our voting security that could have al lowed them to get this  c lose to 
overthrowing an elect ion.

J i l l  Wine-Banks:

Barb,  I  think you mentioned something that's  real ly,  real ly  important,  which is  the 
role of  congress.  That is  to f i l l  the gaps that are going to be discovered in our laws to 
ask,  "Why did we have this  happen? How could it  happen, and could it  happen again,  
and what laws need to be amended so that i t  doesn't?" Clearly,  the Electoral  Col lege 
Act needs some help.  There are many other areas where laws need to be put in place 
to make sure that we don't  lose the fundamental  pr inciples of  our democracy.

Joyce Vance:

I  real ly  agree with that.  Times change.  Technology advances,  and our laws need to be 
ref ined to protect our elect ions.  I  hope that Congress wi l l  look at  some gaps in the 
law. J i l l ,  you point to the Electoral  Col lege Act that real ly  need to be updated to 
protect our elect ions,  which should be bipart isan work.  Everyone should want to 
make our elect ions fair  and secure.  Maybe whi le they're at  i t ,  the Democrats can 
f inal ly  get the restored Voting Rights Act across the f inish l ine,  ha,  ha,  ha,  r ight? 
Because there's  been no success in that so far,  which is  I  think one of  the reasons 
that we're where we are.

But be that as i t  may,  J i l l ,  we now have news from committee chairman, Benny 
Thompson, that he's  going to ask house GOP leader,  Kevin McCarthy,  Representatives 
Perry and Jordan to cooperate in the investigation.  There's  even more reporting that 
they're considering sending letters,  requesting test imony to Marjorie Taylor Greene, 
to Lauren Boebert,  to Mo Brooks,  and to Andy Biggs.  These new letters are being 
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discussed internal ly  as a f inal  chance for these folks to cooperate voluntari ly  before 
the select  committee considers ways to compel  their  assistance.

Do you think the committee should issue subpoenas,  and do you think that 
they' l l  be enforceable i f  they do?

Ji l l  Wine-Banks:

Yes,  I  think they should issue subpoenas i f  the letters do not work.  I  think that every 
c it izen in America has an obl igation to cooperate in this  investigation of  something 
that was clearly terr ible,  which even those people whose names you've mentioned, 
even the most r ight wing of  the Republ ican supporters of  Donald Trump recognize in 
real ity the danger that we were in and how close we came to losing our democracy,  
because that's  what they said init ial ly  before they backed off  i t .  They know that 
there's  a real  problem, and they should be wil l ing to share very relevant information 
with Congress so that i t  can take whatever steps it  needs to take.

Wil l  the subpoenas be enforced? Well ,  based on what's  happening with the 
currently pending contempt work recommendation to just ice about Mark Meadows,  I  
don't  know. It 's  taking them an awful ly  long t ime.  While there may be reasons for 
this  delay,  and I  think even you,  Joyce,  are moving toward the feel ing that the t ime 
has come for the Department of  Just ice to act,  that there's  low hanging fruit ,  that 
there's  evidence apparent to every person who's read the news over the last  few 
years that needs to be dealt  with.

There is  more,  there is  no doubt,  and you can investigate this  forever,  but at  
some point,  i t 's  t ime to say enough is  suff ic ient,  and we're going to act  on it .  I  hope 
that they wil l .  I  hope they' l l  issue subpoenas.  I  don't  see any special  protection for 
members of  Congress.  They have a privi lege based on anything they say on the f loor 
of  the house in connection with their  job.  But when they're act ing in a campaign 
mode or outside their  job,  they're just  l ike any other c it izen,  and they shouldn't  get a 
break.

I  think the president can be subpoenaed. I  thought back in Watergate,  and st i l l  
think a s itt ing president can be indicted for cr imes.  Certainly,  a  former president can 
be indicted and also subpoenaed.

Joyce Vance:

I  agree with you.  Just  to be clear,  i f  I  was the s itt ing attorney general  of  the United 
States,  I  think I  might have had a more aggressive approach towards this  entire issue.  
From day one when I  stepped in,  I  think that there are mult iple legit imate 
approaches.  I  understand the inst itutional ist 's  v iew. That's  respectful ,  but I  have for 
a long t ime thought i t  was past  t ime to go ahead and enforce these subpoenas.  This  
is  the only way of  ensuring that congressional  oversight remains r ich and ful l  that we 
have a functioning three party or rather a functioning three branches of  government 
system with oversight that actual ly  works to hold the executive accountable,  so no 
argument from me.

I  would've frankly enforced the Meadows subpoena from the get go,  although 
Barb has made the point that DOJ could possibly be treating him as a witness in other 
cases,  or maybe as a defendant in other cases,  but I  think it 's  overdue.  But Barb,  our 
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fr iend,  Dan Goldman tweeted,  former prosecutor in the Southern distr ict  of  New 
York,  Dan tweeted,  "One benefit  of  the leak of  Meadows'  text  messages is  that i t  
ensures DOJ gets access to them without having to overt ly  request them. DOJ cannot 
avoid looking at  them as part  of  the coup investigation.  I f  that was the purpose of  
the leak.  I t 's  very clever."

How about it? Do you agree with Dan?

Barb McQuade:

Super interest ing.  I  saw that tweet when it  came out.  Dan has been not only a federal  
prosecutor,  but he has also served as counsel  to the committee that conducted 
Donald Trump's f irst  impeachment.  He knows how these committees work.  So i f  he 
has that insight,  he probably knows more than I  do about whether that was the 
purpose.  I  don't  know that that means it  wi l l  be received that way.  I  mean, Joyce,  you 
know how these things work.  I t  isn't  l ike DOJ is  wondering what to do with this ,  and 
they're befuddled,  and they're lazy,  and they're s low.

Gee, i f  only we had a l i tt le more information,  we might decide what to do with 
Mark Meadows.  I  think their . . .  I  have faith in them, and maybe that is  naive.  Maybe 
that is  being bl indly loyal  to an organization I  worked for.  But number one on Mark 
Meadows, I  think that they haven't  just  not gotten around to charging him yet.  I  think 
there's  a strategy behind it .  E ither they're considering him more as a target or 
subject  of  bigger charges,  l ike conspiracy to defraud the United States,  or sedit ious 
conspiracy,  or obstruction of  an off ic ial  proceeding,  or he f i led his  own civi l  lawsuit  
in December.

Part  of  the principles of  federal  prosecution say that you should bring cr iminal  
charges i f  you bel ieve you can obtain and sustain a convict ion,  and there is  no 
alternative remedy avai lable.  With that c ivi l  lawsuit  pending,  we saw the committee 
f i le a motion for summary judgment just  about a week ago.  It  seems l ikely that there 
wil l  be a decis ion in a c iv i l  case where they' l l  get an order compell ing Meadows to 
test i fy and to comply with the subpoenas.

It  seems to me l ike that's  going to be faster and cleaner than going through a 
whole tr ial  and then an appeal.  I f  they real ly  want to use Meadows as a witness,  and 
not just  make an example of  him as,  I  think,  they did with Steve Bannon, then I  think 
this  other route might actual ly  be a better strategy.  I  know it 's  frustrat ing to see 
them as this  chamber of  s i lence where nothing comes out.  We don't  know what 
they're doing,  but as Merrick Garland has emphasized,  there are norms at  DOJ.  You 
don't  announce pending investigations,  and it 's  more important to adhere to those 
norms during moments of  cr is is  than at  any other t ime.

I  think even with regard to. . .  I  know, J i l l ,  you have agitated that you're antsy.  
Why aren't  they doing anything? I 'm certain they're doing tons.  I  think they're 
probably working around the clock 24/7,  but I  don't  see a charge coming out this  
year.  I  think i f  i t  comes out,  i t ' l l  be wel l  into next year.  I t  just  takes so long.  I  look at  
that case in Michigan where Gretchen Whitmer's  kidnapper or plotters al legedly were 
either too acquitted or subject  to a hung jury.  Man, that was a pretty c lean,  t ight 
case,  but i t  just,  I  think,  shows you the enormous burden of  proof when you're trying 
to prove gui lt  beyond a reasonable doubt,  and you've got to prove it  unanimously to 
12 jurors.
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There are going to be jurors in the batch who are Trump supporters,  or who 
are skeptical  of  government in one way or another,  and so it 's  got to be airt ight.  I t 's  
got to be an airt ight legal  theory,  and you've got to have airt ight facts.  I  think there 
just  hasn't  been t ime for them to completely scour al l  of  these facts yet,  because,  of  
course,  you have to not only have enough to run with.  You have to disprove the 
negative,  al l  of  the other possible innocent explanations that the defense might come 
up with,  and that takes t ime.

I  remain optimist ic  that they get i t ,  that they're working toward investigating 
and holding accountable al l  of  these people.  I  think one of  the things that we can do,  
or  I  can try to do is  just  to help the publ ic  understand why it  takes so long,  and try to 
manage expectations.  I t 's  not coming before the midterms.

Joyce Vance:

It 's  such a good point.  I  know people are so frustrated,  but having done, l ike you,  
Barb,  a number of  these publ ic  corruption investigations,  they move s lowly,  not 
because anybody is  being negl igent,  but because for instance,  convincing witnesses 
to cooperate with you,  i t 's  a  s low process,  and then gett ing them in there to 
cooperating and gathering the evidence,  and putt ing it  together,  and f iguring out 
what else you need.  Even i f  you're di l igently working on a case 24/7,  that sometimes 
takes years to come together.  There is  nothing worse than shooting at  the king and 
missing.

J i l l  Wine-Banks:

I  agree with your conclusion that you can't  shoot and miss,  but there are cases that 
aren't  the whole case.  You can add indictments.  You can add counts.  There are some 
things that have happened that are as c lear as Mark Meadows having been in 
contempt as Steve Bannon having been in contempt,  and those cases should be 
brought r ight away while more is  developed.  In Watergate,  we got some of the most 
incriminating evidence in response to a tr ial  subpoena,  which was r ight after the 
indictment.  We indicted.. .

In less than a year after our appointment,  we were appointed in May.  By the 
next March,  we had indicted.  Then we developed addit ional  evidence in support of  
the indictment,  and went to the Supreme Court.  We did a lot  of  stuff  in between 
indictment and tr ial ,  but I  just  don't  think you have to wait  for the perfect  case.  
You're r ight.  There could be one Trumper on the jury that wi l l  lead to a hung jury.  
That is  absolutely going to be a r isk no matter what.  But I  a lso want to point to in the 
Manafort  case,  there was a Trumper on the jury who said,  " I  voted to convict  on 
every s ingle count,  because as juror,  I  was sworn to l isten to the evidence,  and 
decide on the evidence,  and the evidence was clear that he was gui lty."

"I  bel ieve in Donald Trump, and I  bel ieve al l  this  other stuff  that he says.  But 
in court,  I  had to go as a juror."  I  bel ieve jurors take their  oath seriously,  and so I  
just  think that there are cases that can and should be brought sooner rather than 
later,  and that our democracy is  on the balance here and needs to see some action so 
that people don't  give up hope.  Young people part icularly  are distraught over this,  
but so are my generation.  We're very upset about the lack of  act ion.
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Joyce Vance:

Barb,  do you think that there's  a middle ground here? Can DOJ do anything whi le i t 's  
investigating to try to help the publ ic  have confidence in its  integrity? In other 
words,  not to promise that there wil l  be indictments,  but for instance,  for Merrick 
Garland to go out and talk about the process that DOJ uses more,  not necessari ly  in 
the context of  the January 6th investigation,  but in a way that helps the publ ic  
understand why these delays happen, why DOJ can't  do more to openly talk about 
cases.  I  feel  l ike some conversation about process,  some civic  education about 
process would go a long way here.  Am I  r ight,  or am I  wrong?

Barb McQuade:

I  think you're r ight about that.  Now, he did give that speech on January 5th,  which I  
think was excel lent.  He talked about a commitment to holding accountable 
everybody,  anybody at any level ,  whether they were at  the Capitol  or  not,  who was 
responsible for this  assault  on our democracy,  words to that effect.  Then he did,  in 
that speech,  talk about how they start  with cases that are r ight in front of  them, and 
they use it  to work their  way up,  and bui ld larger cases.  I  think the publ ic  has such a 
short  memory that i t  would be useful  for  him to get out there and talk again.

Also,  Joyce,  you've pointed out that his  remarks were real ly  very focused on 
January 6th as that date creating,  I  think,  at  least  some uncertainty,  confusion as to 
whether he was talking about only the attack or the entire bigger picture of  the 
effort  to overthrow the elect ion.  I  think you could talk about that without identifying 
individual  suspects.  I  think it  might be more assuring to the publ ic  to talk about that 
and to talk about process,  and to explain why it  takes so long.  I  can remember doing 
a lot  of  that.  When I  was serving as U.S.  attorney,  i t  took us about f ive years to 
charge our former mayor with a massive publ ic  corruption indictment.

There was a lot  that was in the publ ic  domain about that case,  because he had 
had a related state case,  and so there were bits  coming out that there was a federal  
investigation.  We talked al l  the t ime about why it 's  so important to take our t ime and 
to do cases properly,  and to be patient.  I  think that that was wel l  served.  It  just  
helped,  I  think,  make sure people knew that i t  isn't  because you didn't  care,  or you're 
not working very hard,  that idea to assure the publ ic.

The DOJ pol icy on neither confirming nor denying the existence of  an 
investigation does has of  an exception when necessary to assure the publ ic.  I  think in 
very broad terms,  he could be doing a l i tt le more maybe to talk about the ways in 
which the just ice department is  on the job.

Joyce Vance:

I  think that's  a great point.  We could do a lot  to help the publ ic  understand the t ime 
it  takes.  I  a lways remember l ike your mayor case,  we did the entire county 
commission in Jefferson County,  Alabama's biggest county.  I t  took a long t ime to go 
al l  the way up and get to al l  of  them. I  remember we were indict ing the last  one 
about the t ime I  was arguing the f irst  case on appeal  in front of  the 11th circuit .  One 
of  the judges on the panel  looked up at  me as I  f inished my argument and said,  "Well ,  
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Ms. Vance,  before this  is  over,  you' l l  be able to have a ful l  quorum meeting of  the 
Jefferson County Commission in federal  prison."

It  l i teral ly  had taken that long for everything to come together,  but I  think the 
publ ic,  at  the end,  appreciates the work.  L ike you and J i l l ,  the point you al l  have 
made is  the question is  whether there's  suff ic ient confidence there whi le the work is  
ongoing for the publ ic  to have a reasonable basis  for trust ing DOJ,  and saying,  "Okay,  
Merrick Garland,  we' l l  spot you the t ime that you need." The problem is  coming out 
of  the Trump era,  people just  don't  have that level  of  confidence.  I  do think DOJ is  
going to have to f ind a way to do more.

J i l l  Wine-Banks:

There's  a lot  of  reaction from people saying,  " I ' l l  bel ieve it  when there are 
indictments."  There's  a general  reaction now that no matter what. . .  That was the 
reaction to the January 5th speech that Merrick Garland gave,  which we al l  l iked,  but 
i t  real ly  isn't  a  substitute for act ion.  I  don't  think it 's  sat isf ied the publ ic  interest  in 
seeing somebody held accountable for the serious threats to our democracy.

Joyce Vance:

Agree.  Let 's  make a pact that on the morning that we wake up to f ind that DOJ has 
handed down indictments,  no matter where the s isters are,  we' l l  a l l  f ly  to someplace 
together and share some champagne to celebrate.

J i l l  Wine-Banks:

I  would love that.

Barb McQuade:

Deal.

Well ,  my skin care routine consists  of  soap and water.  I 'm curious what you 
two do to make your skin look so ravishing.  J i l l ,  do you have any secrets?

J i l l  Wine-Banks:

Well ,  Barb,  we're going to bring you into the modern era.  We real ly  are,  because 
there are some stuff  that just  feels  so good and smells  so nice.  There's  a company 
that I 've been using,  which is  a  female and family run business.  That makes it  even 
better.  I t 's  OSEA. They have made clean and ultra effect ive skincare and body care 
products for over 25 years using seaweed as their  star  ingredient.  I t 's  a l l  vegan and 
cl imate neutral  cert i f ied.  They have award-winning cleansers,  serums, face 
moisturizers,  and they're known for creating incredible body products l ike their  
famous body oi l .

I  love their  new body cream. It  is  real ly  just  absorbs into your skin.  You wi l l  
love using it .  I t  makes you feel  real ly  good.  Their  body oi l  has been key to my dai ly  
skin care routine,  and its  seaweed-infused ingredients make your skin look healthy,  
smooth,  nourished,  and glowing.  With summer coming up,  i t 's  the perfect  addit ion to 
your body care regimen. We al l  want amazing glowing skin in the summertime, wel l ,  
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al l  year.  Barb,  for you and me in the winter,  we real ly  need the moisturiz ing.  The 
value and qual ity is  unmatched.

Since 1996,  OSEA has been creating clean,  vegan,  and cruelty-free products,  
and that's  important to me. It 's  safe for your skin and for the planet.  They've done it  
again and again.  Another favorite of  ours is  OSEA's new body butter.  I t 's  softening 
and nourishing with the most amazing citrus scent.  I t 's  even cl inical ly  proven to 
moisturize your skin for up to 72 hours.

Joyce Vance:

I  spend a lot  of  t ime outside in my garden,  and messing around with my chickens,  
which means my hands and sometimes al l  of  my skin real ly  takes a beating.  I  love 
OSEA because the r ich texture feels  good,  and it  appl ies smoothly without being 
st icky.  My skin looks moisturized,  not crabby.  I  feel  healthy,  and a l i tt le bit  real ly  
goes a long way with these products.  When I  tr ied it ,  I  knew I  was never going back 
because it  gave my skin the energy and the moisture that made me feel  my best.  I  
feel  confident.  I  feel  hydrated and s i lky soft .

I  don't  worry that people are going to look at  me and wonder what's  up.  OSEA 
is  amazing for legs and feet in the summer months.  You real ly  should try i t .  F ind your 
new skincare and body care favorites at  oseamalibu.com, and get a special  discount 
just  for our l isteners.  Get 10% off  your f irst  order,  s ite wide,  with promo code 
SISTERS at  oseamalibu.com. You' l l  get free samples with every order,  and orders over 
$50 get free shipping.  You' l l  want it  a l l .  Go to OSEA Malibu,  oseamalibu.com, and use 
code SISTERS,  or f ind the l ink in our show notes.

J i l l  Wine-Banks:

Every so often,  we l ike to pick a legal  concept that's  in the news,  and give you the 
background on what i t 's  al l  about,  the things we take for granted,  but that are not al l  
that obvious except to lawyers.  This  week,  we want to talk about perjury.  Barb,  
perjury is  a  term used regularly  in news reports,  and it 's  throw about casual ly  in dai ly  
conversations about Trump and his  supporters,  and no doubt by MAGA about anyone 
who says Trump lost  the 2020 elect ion.  What does perjury real ly  mean in terms of  a 
cr iminal ly  prosecutable case?

Barb McQuade:

That's  such a great question,  J i l l ,  because I  think people throw around perjury the 
same way they throw around treason,  r ight? This  is  treasonous.  This  is . . .  He should 
be charged with treason,  which of  course has some real ly  specif ic  elements.  Treason 
doesn't  apply unless we're at  war.  I t 's  a id and comfort  to the enemy. So often,  
people,  I  think,  assume it 's  synonymous with dis loyalty to the United States,  which 
it 's  not.  Same with perjury.  I  think sometimes people wi l l  think anytime someone 
l ies,  they have committed the cr ime of  perjury.  But in fact,  there are a number of  
different statutes that cover l ies.

I  think Joyce is  going to get into the detai ls  of  the various elements of  each of  
those things.  But depending on where you are,  whether you're under oath or whether 
you're talking to a federal  agent,  one of  the things it  real ly  requires is  that a person 
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then and there knew that they made a statement that was false.  I t 's  not enough that 
they're shooting from the hip,  that they're being reckless.  I t  has to be a specif ic  
statement that you can say,  "Here's  what you said.  At that t ime, you knew that that 
statement was false."

I 've charged variat ions on these false statements or perjury.  I t 's  hard to 
charge,  frankly,  because you have to be able to identify the precise language.  
Oftentimes,  that's  from a transcript  i f  somebody was test i fy ing and their  words were 
transcribed.  You would say in the indictment,  "The person committed perjury when 
they stated," and then you quote the language,  when the person then and there knew 
that that statement was false.  Then you have to go about and prove that they knew 
that that statement was false at  that t ime.

When it  comes to the false statements charge,  you also have to show that i t  
was material .  I t  has to be an important fact.  I t  can't  just  be my favorite f lavor of  ice 
cream is  vani l la,  and I  l ied when I  said i t  was chocolate.  Nobody cares about that.  I t  
has to be something that matters,  and it 's  important to the matter at  hand.  I  think 
that sometimes when people are very casual  and tossing off  this  idea of  perjury or 
false statements,  that's  not enough.  It 's  not enough to l ie on TV,  or to l ie  in a text  
message,  or  to l ie  to pol it ical  supporters.  I t  has to be either in an off ic ial  court  
proceeding or under oath or to a federal  agency in a matter within the jurisdict ion of  
that agency.

J i l l  Wine-Banks:

So Joyce,  just  to make it  even clearer,  let 's  talk about the specif ic  statutes that 
govern federal  perjury.  We're not going to get into any of  the state laws.  But under 
federal  law, there are several  things that could apply to a false statement.  One is  a 
false statement violat ion under 1001,  but there's  also perjury under 1621 and 1623 
of  al l  of  Tit le 18,  which is  our cr iminal  code.  Do you want to just  talk about some of 
the elements of  those and why you would use one versus the other?

Joyce Vance:

Sure.  I  think the elements of  the perjury charges 1621 and 1623 real ly  i l lustrate the 
point Barb is  making,  which is  that you've got to have a precise statement that the 
witness makes under oath that turns out to be a l ie.  Technical ly,  the four elements of  
both of  these perjury charges are that the declarant,  the person who makes the 
statement,  so it 's  usual ly  a witness in the grand jury or at  tr ial  that that declarant 
took an oath to test i fy  truthful ly.  No oath,  no perjury charge.  You have to test i fy  that 
they wil l ful ly  made a false statement that was contrary to the oath.  In other words,  
they l ied whi le they were test i fy ing.

You have to show that the person who made the statement bel ieved that i t  
was untrue at  the t ime that they made it ,  and,  of  course,  that the statement was 
related to a material  fact.  The most important. . .  I  shouldn't  say the most important.  
These elements al l  have to be there,  but what makes it  so relat ively rare to bring a 
perjury charge because they're very diff icult  is  that the statement has to be l i teral ly  
false and made with the intent to deceive or to mislead.  The Marjorie Taylor Greene 
hearing is  a  real ly  good example of  this,  because the private lawyers in that case 
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weren't  lawyers who were used to nai l ing down a witness who was ly ing in order to 
make the perjury charge.

She would make these statements that were general ized and perhaps 
misleading or false,  I  don't  remember,  without any effort  to show that they were 
misleading.  For instance,  as a prosecutor,  i f  you've got a witness who's repeatedly 
saying that they don't  remember,  you might want to start  pushing on that,  and 
talking with them about things that they did remember from that point in t ime, and 
gett ing them to the point where they have to concede that i t 's  embarrassing and very 
unl ikely to be true that they remember one text and not others.  Then continue to 
push on that unti l  you have a very precise sort  of  a l ie  that you can charge.

That's  why you don't  see part icularly  congressional  hearings result ing in 
perjury charges very often at  al l .  Something I  real ly  l ike in 1623,  and Barb,  I  bet you 
use this  provis ion as wel l ,  is  that i t  goes a l i tt le bit  in addit ion,  and it  makes it  c lear 
that you can be charged i f  you make two declarations both under oath,  and they're 
inconsistent to the degree that one of  them is  necessari ly  false.  You don't  have to 
prove which one is  false.  But i f  you've got two confl ict ing under oath statements,  
then you are in a sett ing where you can go ahead and bring a perjury charge.

Of course,  1001 is  much more.  I  think of  i t  a  l i tt le bit  as a catchal l .  This  is  for 
false statements made to federal  agents,  made to the government.  They don't  
necessari ly  have to be under oath,  although increasingly,  there's  a trend in some 
courts to. . .  I  think this  is  a  very specif ic  requirement now that you have to be advised 
that making a false statement can be a l ie,  or  that you're s igning a form under 
penalty of  perjury,  but no oath requirement,  so 1001 can be used for every thing 
from a s ignature on a document that contains false information and something l ike a 
Sarbanes-Oxley corporate f i l ing that goes to the government al l  the way on to the 
FBIs  in your off ice interviewing you,  and they say,  "Did you rob the bank?"

Maybe they say,  "Did your off ice nextdoor neighbor rob the bank?" You say,  
"Well ,  no,  he was s itt ing in his  off ice al l  day."  You know that that statement is  false.  
That's  a material  false statement that could be charged under 1001.  That's  a lay of  
the land here in a statutory sense.

Barb McQuade:

Can I  jump in with one thing? That's  my favorite aspect of  these perjury false 
statement things.  You can recant.

Joyce Vance:

That's  r ight.

Barb McQuade:

There is  an opportunity.  I t 's  one of  the few statutes where you can undo it .  We used 
to. . .  I 'm sure you did too,  Joyce.  This  is  DOJ pol icy.  Maybe you had this  experience,  
J i l l .  In  the grand jury,  when you've got a witness in,  a  hosti le witness,  somebody 
who's not a government agent or something,  who is . . .  Before they test i fy,  you read 
them the r ights,  essential ly  Miranda Rights.  But in addit ion,  you say,  "For perjury and 
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false statements,  you can be charged with a cr ime i f  you l ie  here."  Then they give 
their  whole test imony.  Maybe they're in there an hour.

They're answering questions.  At the end, you say,  "Okay,  now that you've 
test i f ied,  i f  there's  anything that you said that was wrong,  you could be charged with 
perjury or false statements,  i f  you knowingly made a false statement.  Is  there 
anything you would l ike to correct at  this  t ime?" Most of  the t ime, they'd say,  "Nope, 
I  test i f ied to the best of  my abi l i ty.  I 'm al l  set.  Thank you." Every once in a whi le,  
they'd say,  "Could I  have a moment to go consult  with my lawyer who must wait  in 
the hal lway?" They'd s l ip out for a minute,  and they'd be gone for a second.

You play with your penci l  or  something.  Then they come back in,  and they say,  
"Remember when I  answered that one question about whether I  had the gun in my 
possession?" Yes,  I  remember.  " I  said I  didn't  have the gun in my possession." Yes.  
"Actual ly,  I  did have the gun.  I  just. . .  I  made a mistake.  I  made a mistake.  My lawyer 
refreshed my memory,  and now I  real ized I  made a mistake,  so I  just  want to c lar i fy  
that."  "Okay,  thanks."  There is  an opportunity to c lar i fy  and correct.

Joyce Vance:

We would have that experience on occasion,  but my favorite one in a publ ic  
corruption case was a witness who was outraged that that language was used with 
him, and went to the judge to say that the prosecutor had tr ied to brow beat him for 
giving him this  warning.  Fortunately,  the judge wasn't  having any of  i t .  That was a 
very unusual  take by a defendant on something that's  meant to,  frankly,  protect the 
defendant from prosecution for perjury.

J i l l  Wine-Banks:

Well ,  let 's  be honest.  I t  may protect them, but i t  a lso is  intended to encourage 
revelat ions that you're entit led to is  a  way to bring out the truth.  I  want to talk 
about one of  my favorite perjury cases,  which is  a  Supreme Court case cal led 
Bronston.  The reason it 's  my favorite is  because it  says,  "You can del iberately 
mislead in your answer as long as i t 's  l i teral ly  true so that i f  I  ask you a question 
about what color was the car that you saw," and you say,  "Well ,  I  was in a blue car."  
That's  completely immaterial  to the question I  ask,  and it  may be l i teral ly  true,  even 
though it 's  intended to divert  and mislead.

So you can del iberately mislead i f  you're c lever enough.  That seems,  to me, a 
big problem when you have white col lar  cr iminals  or publ ic  off ic ials  who are corrupt.  
Do either of  you have a favorite perjury case,  or are the stories you just  told some of 
your favorites?

Joyce Vance:

I  do have a favorite perjury case,  but i t 's  a  case where we didn't  charge perjury.  I t ,  I  
think,  maybe i l lustrates how important i t  is  to have perjury hanging over a witness's  
head.  I  was prosecuting a f ire bombing case.  This  was a f ire bombing of  a witness in a 
very serious drug kingpin case that resulted in the imposit ion of  the death penalty on 
a drug kingpin.  I t  was the f irst  t ime the death penalty was used after i t  was restored 
in the federal  system. I  had this  related obstruction case,  and we had two witnesses 
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or two defendants,  potential  defendants,  involved in the f ire bombing,  who f ire 
bombed the witness's  house,  and then drive away.

One of  those potential  defendants is  legal ly  bl ind,  so we know he's  not the 
driver of  the car.  We have a couple of  witnesses,  and one of  them is  in the grand 
jury.  He adamantly insists  that the guy who had s ight was not the driver of  the 
getaway car.  So I  go through this  process that Barb has described,  and tel l  him that 
we're going to prosecute him for perjury i f  he doesn't  tel l  the truth.  He asks to speak 
with his  lawyer,  and the lawyer comes to me with a real ly  bemused look on his  face 
and says,  "L isten,  the bl ind guy drove the getaway car."

I  said,  "No.  No,  he real ly  didn't ."  The lawyer's  l ike,  "No, put him back on the 
witness stand,  and he's  going to explain,  and he's  going to tel l  you the truth.  He 
wants a deal .  He wants to cooperate.  He wants to be a witness,  not a defendant."  So 
the test imony that we then had avai lable to us in court  when the case went to tr ial  
was that in fact,  the bl ind guy,  the legal ly  bl ind guy,  is  the driver of  the getaway car 
with the other guy who needed both hands free to throw the Molotov cocktai l  that 
they used to f ire bomb the house.  He's  saying,  "Go a l i tt le bit  to the left .  Go to the 
r ight.  Now, go straight."

Barb McQuade:

Come on.

Joyce Vance:

We end up,  because we have this  information,  gett ing test imony from a couple of  
different witnesses.  There were mult iple cars there who see it  happen, and drive 
away.  The greatest  thing in that case though was how law enforcement ult imately 
found the defendants.  One of  their  t ires was l i teral ly  down to the metal ,  and there 
was just  a l ine in the road from where the f ire bombing occurred to where these two 
ended up driving to,  and fol lowing the f ire bombing.  The sheriffs  in that county just  
fol lowed the rut in the road,  and f ingered their  two guys.

It  was an interest ing case for many reasons,  but i t  reminds you of  the 
importance as a federal  prosecutor of  being open to what is  unl ikely sometimes being 
the truth.  We were lucky,  frankly,  that the witness in that case insisted on tel l ing the 
truth,  even when I  was a l i tt le bit  disbel ieving.  Ult imately,  we did get to the r ight 
result  in that case.

Barb McQuade:

I  don't  have a good war story of  my own to compare with that one,  Joyce.  That's  
awesome, but the most famous case of  false statements,  I  think,  that I  often point to 
is  the case of  Martha Stewart,  because I  think it  is  a good example of  how it  works in 
the real  world.  That no matter how important you are,  how famous you are,  the law 
appl ies to everybody.  The rule of  law appl ies to everybody.  In her case,  she got in 
trouble for insider trading.  She got a t ip on some stock,  and sold it  ahead of  t ime 
before the market knew about i t .

Then when she was asked about i t  by investigators,  she l ied.  I t  was that l ie  
that was the false statements charge.  I  think it 's  important. . .  I  know at that t ime, 
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there are many people who thought,  "What's  the big deal? What's  the harm here? It 's  
harmless.  She didn't  mean.. .  She's  so beloved in al l  the other things that she does.  
What's  the big deal?" But I  remember at  the t ime and the example I  often use is  that 
tel l ing the truth is  everything when it  comes to the court  system. I  think we've l ived 
in such a world where truth has seemed not to matter anymore,  and people are 
wi l l ing to say whatever suits  their  purpose in the moment.

But in the court  system, truth st i l l  matters.  Unless we are ready to give that 
up,  then we need to safeguard truth by enforcing these laws about perjury and false 
statements,  because cases are al l  bui lt  on the test imony of  others,  and so we need to 
make sure that truth is  preserved at  least  in the courts.

J i l l  Wine-Banks:

That's  such a good point,  Barb.  I  have to say l istening to Joyce reminded me of  
actual ly  the favorite perjury tr ial  that I  had while I  was st i l l  prosecuting organized 
cr ime. The FBI  had tracked two mob hitmen from Boston to Cal i fornia,  where they 
were going to ki l l  some labor leaders.  They got caught.  Well ,  actual ly,  before they 
got caught,  the FBI  broke into their  hotel  room, and discovered a huge cash of  
weapons.  They were real ly  worried that they would not be able to stop the murder,  
and so they left  the room quite vis ibly searched.

The hitman f led town, and got picked up for a speeding t icket on the way to 
the airport,  and then were brought in to us.  They answered some questions with 
perjury,  and so ended up being indicted for perjury,  not for the murder attempt,  
which is  just  one of  those things that fal ls  in your lap sometimes.  You take what you 
can when you're deal ing with organized cr ime, or I  would say with the Trump 
administrat ion.  That takes us back to our other point.

I  think at  some point,  we should maybe l ink our f irst  discussion about the 
evidence in January 6th,  and the perjury that we now are seeing in that connection.  
We can talk about some of the examples of  real  perjury that would meet the 
qual i f icat ions for the laws that we've discussed.  But for now, I  think we' l l  stop with 
this  information for our l isteners about explanation of  perjury.

Joyce Vance:

Well ,  Barb,  you l ike me have four kids.  One of  the many things we learned to deal  
with with our kids is  that they al l  seem to go through that acne phase.  My youngest,  
who wil l  be eternal ly  mortif ied i f  he l istens to the podcast this  week,  is  going 
through that.  Have you found anything that helps?

Barb McQuade:

Well ,  I  won't  identify anyone by name, but I  did want to talk about Apostrophe.  We 
al l  have to l ive in our own skin,  and that's  why our podcast is  excited to partner with 
this  episode sponsor Apostrophe.  Apostrophe is  a prescript ion skincare company that 
offers science-backed oral  and topical  medications that are c l inical ly  proven to help 
c lear acne,  and connects you with a board-cert i f ied dermatologist  who wil l  create a 
personal ized treatment plan that's  perfectly tai lored to your unique skin.
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J i l l  Wine-Banks:

Simply f i l l  out Apostrophe's  onl ine quiz  about your skin goals  and medical  history.  
Then snap a few self ies,  and your dermatologist  wi l l  create your custom treatment 
plan.  Apostrophe treats al l  types of  acne from hormonal  acne to facial  acne and even 
chestne,  bacne and buttne.  I  recently could have used it  for maskne,  which is  a real  
thing,  when you wear your mask long periods of  t ime, as I  did on a f l ight to 
Cal i fornia.  They' l l  help you to treat acne breakouts from head to toe.

You' l l  love the unboxing experience.  Your products wi l l  come in a cute box 
with a postcard and st ickers to personal ize your prescript ion bott le.  I t 's  even better 
not having to go to the pharmacy,  and wait  in l ine to get your meds.

Barb McQuade:

We have a special  deal  for our audience.  Save $15 off  your f irst  v is it  with an 
Apostrophe provider at  apostrophe.com/sisters when you use our code SISTERS.  This  
code is  only avai lable to our l isteners.  To get started,  just  go to 
apostrophe.com/sisters,  and cl ick begin vis it .  Then use our code SISTERS.  At s ignup,  
you' l l  get your f irst  v is it  for only $5.  That's  apostrophe.com/sisters.  Use that code,  
SISTERS,  to get your dermatologist-crafted treatment plan for $5.  We thank 
Apostrophe for sponsoring this  podcast.

Well ,  the Supreme court  heard a real ly  interesting First  Amendment case 
earl ier  this  week.  I  was interested in hearing your thoughts about i t ,  a l l  of  my s isters.  
The case involved a high school  footbal l  coach who was f ired for praying on the 50-
yard l ine after footbal l  games.  The facts are a bit  disputed.  His  lawyer says that the 
coach engaged in private prayer by taking a knee on the 50-yard l ine,  and praying.  
The school  distr ict 's  lawyer said that the coach organized student part ic ipating 
prayer.  He prayed loudly for al l  to hear.

He was sometimes joined by the players,  because he wanted to model  what he 
bel ieved would make the players better people.  So he was f ired only after defying 
repeated complaints from opposing teams,  and warnings from the school  distr ict .  The 
case is  a  c lash between three different r ights protected by the First  Amendment,  the 
r ight to free speech,  the free exercise of  rel igion,  and the prohibit ion on the 
establ ishment of  rel ig ion by the government.

I  note that you see this  al l  the t ime after an NFL game, when some of the 
players on both teams wil l  meet at  midfield,  and they' l l  take a knee,  and they' l l  do a 
l i tt le group prayer.  But that's  different because the NFL's  not a government actor,  so 
the First  Amendment doesn't  apply there,  but a publ ic  school,  a  publ ic  high school  is  
very much a government actor.  So with that sett ing,  J i l l ,  can you just  explain brief ly  
what these three r ights are that are involved here,  and how they clash free speech,  
free exercise,  and the establ ishment c lause,  or  maybe the anti-establ ishment c lause 
is  a better way to describe it?

J i l l  Wine-Banks:

It  is .  Let  me say,  as a preface to this,  that I  have a very strong point of  view on the 
First  Amendment.  The words under God were added to the pledge of  al legiance after 
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I  had learned it ,  after I  was already old enough to say it  in  school.  To this  day,  I  do 
not say under God.  I  pause when other people say it ,  because I  bel ieve that is-

Barb McQuade:

When was that,  J i l l ,  because it 's  before my t ime? When was that?

J i l l  Wine-Banks:

I  don't  remember exactly how old-

Barb McQuade:

When you were a chi ld?

J i l l  Wine-Banks:

Yeah,  I  was in grade school.  I t  was in-

Joyce Vance:

It 's  late '50s,  r ight?

J i l l  Wine-Banks:

I  was in grade school.  I  don't  remember the exact year,  but I  was old enough to know 
that-

Barb McQuade:

Wow.

Ji l l  Wine-Banks:

I  didn't  bel ieve under God was. . .  I  mean,  even at  that young age,  I  don't  think I  
necessari ly  aff i l iated it  with the First  Amendment,  but I  just  felt  that i t  wasn't  my 
rel igion to say under God.  I  just  wasn't  going to do it .

Barb McQuade:

Separation of  church and state.

J i l l  Wine-Banks:

Exactly.  Exactly.  So that's . . .  I  just  want everyone to know that I  have a very strong 
view on that.  I  feel  strongly about how students might have been impacted by this  
coach.  But back to the First  Amendment,  F irst  Amendment says that gives you a r ight 
to freely exercise your rel ig ion,  to freely speak your mind,  and prohibits  the 
establ ishment of  rel ig ion by the government.  You can see in this  case how very 
c learly those three can overlap.  This  is  a  very tr icky case of  whose r ights get involve 
f irst .

Is  i t  my r ight to practice my rel ig ion by praying after a game? Is  i t  the 
student's  r ights to be free from the inf luence of  a coach,  part icularly a coach or a 
teacher,  but coaches have a very special  relat ionship with the students,  to be free 

https://www.rev.com/transcript-editor/Edit?token=85MlSfMrRu4eqfMn7u_77BqntDj1n3Wn4sTlRtbZP-wKaWqq2jFmX7iYeMv4XExZjvpGswVNgPZFf6CpGlizYQyFdKc&loadFrom=DocumentHeaderDeepLink
https://www.rev.com/


This transcript was exported on May 01, 2022 - view latest version here.

SIL 04292022_Final (Completed  05/01/22)
Transcript by Rev.com

Page 20 of 26

from the pressure that that brings on them to fol low his  method? Is  i t  because he is  
in his  job? A lot  of  the argument of  the Supreme Court was,  "Well ,  exactly,  when was 
his  job over? Was he part  of  his  job after the game ended?" So-

Barb McQuade:

Wasn't  that such nonsense? They say,  "Well ,  what. . ."  As soon as the game ends,  
when the clock hit  zero,  suddenly he's  not at  work anymore,  and he's  free to pray.  I  
mean,  there's  a lot  that happens r ight after a game ends,  r ight? Go to the locker 
room and gather.

Joyce Vance:

Yeah, surrounded by al l  those players in the picture.  Sure.

J i l l  Wine-Banks:

It  was r idiculous because the evidence real ly  showed that his  job included making 
sure everyone was safely off  of  the f ield,  that the team.. .  There was a whole bunch of  
stuff  that c learly his  job did not end when the clock struck zero,  when the f inal  game 
tal ly  was in.  But so it  is  a  confl ict  between the students'  F irst  Amendment r ights,  
between the r ight of  al l  of  us to be free from the establ ishment of  rel igion.  It 's  a  f ine 
l ine.  The argument's  also included "Well ,  what about i f  a  teacher has a Bible on their  
desk,  their  own personal  Bible?"

What i f  they read it  when students aren't  in the classroom, but they're on the 
job,  obviously? They work from nine to three or whatever their  hours are,  and 
they're reading it .  There's  a lot  of  very tr icky questions here about not establ ishing a 
rel igion because this  is  a  publ ic  school.  I f  i t  was a private school,  i t  might be 
different.  I f  i t  was. . .  Obviously,  as you said,  i f  i t 's  a  commercial  business l ike the NFL,  
that's  a different story.  But when it 's  a  publ ic  high school,  the establ ishment 
becomes very,  very important.

I  a lso am opposed to under God being on our currency,  by the way,  just  to 
throw in that.  That explains the three confl ict ing r ights.  The coach is  saying,  " I  have a 
free speech r ight and a r ight to practice my rel ig ion as I  see f i t ."  The school  is  saying,  
"You are establ ishing rel ig ion by doing that on the job,  and you can't  do that."  I  think 
they're r ight.

Barb McQuade:

Joyce,  let  me ask you,  the law in this  area is  a l i tt le murky because the court  has 
al lowed some prayer at  some school  events.  I  wonder i f  you could help us understand 
the l imits.  The court  in these arguments on Monday referred to the Lemon Test,  but 
some just ices have also noted that the Lemon Test has been abandoned.  Can you tel l  
us what the Lemon Test is ,  and how the court  thinks about where to draw these 
l ines? I  think one of  the things that members of  the publ ic  sometimes think is  that al l  
of  these bi l l  of  r ights protections are absolute,  and they're not.

Because,  as J i l l  just  pointed out,  sometimes one provis ion comes in tension 
with another provis ion,  and so the court  has to look at  al l  parts  of  the constitution to 
try to honor it .  As a result ,  i t  sometimes ends up coming up with these balancing 
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tests  or three-part  tests  or other kinds of  things to think about how to look at  these 
things,  and what can be reasonable restr ict ions on these r ights.  How does it  work in 
this  area i f  you can give us a quick and dirty l i tt le summary?

Joyce Vance:

So here it  is ,  quick and dirty.  I  think cal l ing the law in this  area murky is  a  pol ite 
Michigander term. I  can think of  other equal ly  suitable terms I  might use,  but s ince 
we're a family rated a PG podcast,  I  won't  use them, but the law is  pretty screwed 
up.  By the way,  the Lemon Test,  this  is  not L iz  lemon from 30 Rock,  one of  my 
personal  heroes.  This  is  actual ly  a 1971 Supreme Court case,  Lemon versus Kurtzman. 
Lemon establ ishes a 3-Prong Test  that the court  uses to evaluate whether a law or a 
governmental  act iv ity violates the establ ishment c lause of  the First  Amendment that 
J i l l  was talking about.

The establ ishment c lause real ly  is  the place where this  notion that you have 
rel igious freedom, but there also shouldn't  be one state run rel igion,  and no rel ig ion 
should be elevated by government.  I t 's  where they clash,  and they meet,  and we 
decide who wins.  Sadly,  I  think that we're about to l ive in an era where the r ight to 
establ ish your rel ig ion and practice it  i f  you're a certain type of  Christ ian is  going to 
be predominant.  But that said,  the Lemon Test has three parts.  The court  uses these,  
as I  said,  to decide whether or not the act iv ity or the law violates the establ ishment 
c lause.

So f irst ,  st i l l  consider the purpose of  a law. The law has to have a secular 
legis lat ive purpose.  It  can't  be establ ished in order to,  for  instance,  promote a 
rel igion.  It  just  has to have some sort  of  a legit imate nonrel igious purpose.  Then 
there's  the effect  prong of  the test.  The principle or primary effect  of  the law or 
practice can't  be to advance or to inhibit  rel ig ion.  It  has to be neutral .  Then there's  
an entanglement prong of  the test.  The act ion can't  foster an excessive government 
entanglement with rel ig ion.

The court  looks at  these factors to decide what is  and what is  not in violat ion 
of  the establ ishment c lause.  Here's  the murkiness that you referenced, Barb.  It 's  not 
at  al l  c lear that the court  wi l l  use lemon to decide this  case in front of  i t ,  the coach 
case,  because lemon has come in for a lot  of  cr it ic ism. Most notoriously,  i t  came in 
for cr it ic ism from Justice Scal ia who disparaged it  in a 1993 concurring opinion.  
Here's  what he said about Lemon, "Like some ghoul  in a late night horror movie that 
repeatedly s its  up in its  grave,  and shuff les abroad after being repeatedly ki l led and 
buried,  Lemon stalks our Establ ishment Clause jurisprudence once again."

Not quite as colorful ly,  but in the court 's  most recent decis ion in this  area,  
American Legion versus American Humanist  Associat ion,  both Just ices Gorsuch and 
Kavanaugh were cr it ical  of  the Lemon Test,  but strange bedfel lows on the other s ide 
of  the equation,  Just ice Al ito writ ing for the majority in American Legion said he 
thought there might st i l l  be a l i tt le bit  of  l i fe left  in Lemon. Just ice Kagan,  too,  
bel ieves that i t  has some vital i ty,  so hard to predict  whether Lemon wil l  be the law. 
After Kennedy,  the coach case comes down.

I  think the question is  more one of  how the court  is  going to decide that this  
kind of  prayer is  okay,  not whether i t  wi l l  get there after oral  argument.  I t  seems 
clear that the court  wi l l  get there and say that the coach was entit led to do what he 
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was doing.  I  wi l l  be wait ing with great excitement for the f irst  case where a Musl im 
coach or a Jewish coach,  or  maybe a pagan or a Satanist  one tr ies to do this ,  and see 
how the court  gets out of  that.  I t  real ly  increasingly c lear.

Barb McQuade:

I  think that is  so dead on,  Joyce.  I  think that people see this  as just  part  of  the 
culture when you're praying at  midfield.  Just  wait  t i l l  i t 's  somebody who's a non-
Christ ian rel igion,  and see i f  i t 's  different,  because I  think that wi l l  be the real  test.  
Hey,  J i l l ,  I  wanted to ask you,  back to your. . .  Under God is  so interest ing.  To me, i t  
seems so clear that when you have state act ion,  l ike you're in a school,  or  you're in a 
government bui lding,  i t 's  separation of  church and state.  You can pray al l  you want 
outside.

I  consider myself  a  devout Christ ian,  but I  don't  br ing it  to the workplace,  
because I  work in a publ ic  inst itut ion.  I  didn't  bring it  when I  worked for the federal  
government.  I  don't  bring it  when I  work for a publ ic  university.  My prayer and my 
rel igion is  something I  focus on in my t ime, because I  don't  want to use my authority 
in my posit ion to any way coerce students or others to think that they have to fol low 
suit .  I t  seems so easy,  but there is  al l  this  case law, as Joyce said,  where the court 
has upheld the use of  rel ig ious symbols.

We have invocations before graduation ceremonies and sessions of  Congress 
and other kinds of  things on our currency.  It  says,  " In God, we trust."  How does al l  
that stuff  comply with the First  Amendment?

Ji l l  Wine-Banks:

Well ,  of  course,  as you can tel l  from my part icular perspective. . .

Barb McQuade:

Well ,  how's. . .  Let  me ask about how has the court  found that [crosstalk 01:04:06] 
First  Amendment?

Ji l l  Wine-Banks:

It 's  sort  of  just  let  i t  happen.  I  think it 's  just  wrong.  Actual ly,  I  want to go back to 
something that you had asked Joyce about the Lemon Test.  I  mean,  obviously her 
definit ion is  completely correct,  the three-part  test,  but I  think it  might help our 
audience to hear,  for  example,  how does that apply,  and what does it  mean? It 's  
things l ike i f  you say that the state is  going to bui ld playgrounds in schools,  and the 
parochial  school  gets the same funding.  I t 's  a  secular purpose to provide 
playgrounds,  and so that meets the secular test.

The major effect of  having a playground has nothing to do with advancing a 
rel igion or hindering a rel igion.  It 's  not excessive entanglement in rel igion.  That's  the 
kind of  thing that would pass the Lemon Test as opposed to something which was 
we' l l  pay for the textbook of  a catechism, for example,  where it  might be more of  a 
diff icult  question.  The courts have al lowed.. .  Obviously,  our currency al l  says,  " In 
God, we trust."  Every t ime I  look at  i t ,  I  go,  "Not for me. I 'm not so adamant that,  for 
example,  I  would take an oath,  and aff irm that I  would tel l  the truth,"  but I  just. . .
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I  don't  see any good argument that's  been made that just i f ies al lowing some of 
the things that we have al lowed, including crushes and even a menorah,  which would 
represent my rel ig ion.  Those things should not be al lowed at publ ic  expense or in 
publ ic  property.

Barb McQuade:

I  have to say I  agree with you.  What I  recal l  about the cases in this  area,  just  having 
studied it  in  law school  in a First  Amendment course that I  found fascinating.  But 
what I  remember is  when it  comes to things l ike this  on the money and in vocations,  
i t  goes back to tradit ion.  Well ,  we've always done it  that way.  We have this  long.. .  
We're bui lt  on this  Christ ian Judeo tradit ion,  and so we can do that.  S lavery was a 
tradit ion.  I  think we've al l  recognized that there's  no place for that in our country.

I  don't  know. It 's  always bothered me too,  but nonetheless,  in an effort  to f ind 
a way for these three competing r ights to coexist  within our First  Amendment,  the 
court  has to f ind some middle ground, and so there has to be some compromise.  
We'l l  stay tuned.  I  can't  help but wonder what the cussing cheerleader thinks about 
the coach who prayed at  midfield.

Joyce Vance:

Well  played,  Barb.

J i l l  Wine-Banks:

I 'm gett ing more and more concerned with the news about global  warming and seeing 
the impact of  dramatic changes in c l imate and weather patterns.  I  know al l  of  us are 
concerned and want to do our best  to help the environment.  Have you done anything,  
Barb,  to make sure that we're not using as much plast ic  as the stat ist ics  are real ly  
scary about how much is  actual ly  recycled?

Barb McQuade:

Yes.  In fact,  only 9% of plast ic  actual ly  gets recycled no matter how much we put in 
our recycl ing bin.  There's  something cal led Grove Col laborative,  where they bel ieve 
it 's  t ime to ditch s ingle-use plast ics  for good.  Grove carr ies hundreds of  products 
aimed at replacing s ingle-use plast ics  across your home and personal  care routine.  By 
2025,  Grove wil l  be 100% plast ic  free.  L ike Grove Co's  concentrated cleaners and 
ref i l lable glass bott les,  they're fr iendl ier  to the planet,  and twice as effect ive as the 
leading natural  brands.

Joyce Vance:

Switch to sustainable products for every room in your home. From laundry care to 
hand soaps and more,  Grove Co has you covered with safe formulas and ref i l lable 
packaging that never compromise on performance.  In the COVID era,  nothing is  
better than their  hydrating hand sanit izers.  But from self-care to home care 
products,  we know you' l l  love the way they've revolutionized keeping your home and 
body clean and fresh.  So join over two mil l ion households who are already shopping 
sustainably at  Grove.
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Barb McQuade:

Go to grove.com/sisters today to get a free gift  worth up to $50 with your f irst  order.  
Plus,  shipping is  fast  and free.  Get started r ight now at grove.com/sisters.  That's  
grove.com/sisters,  or look for the l ink in our show notes.

J i l l  Wine-Banks:

Now, it 's  t ime for our favorite part  of  the show, which is  where we answer your 
questions.  I f  you have a question for us,  please email  us at  
s istersinlaw@polit icon.com, or tweet using #SistersInLaw. I f  we don't  get to your 
questions during the show, keep an eye on our Twitter feeds throughout the week 
where we' l l  answer as many of  your questions as we can.  This  week,  we have had 
some real ly  super terr i f ic  questions.  Some of them are stumpers.

Let's  now turn to those questions.  Our f irst  question comes from Karen.  Barb,  I  
want you to answer Karen,  and tel l  how can one judge make a rul ing that affects al l  
f l ights? Can another judge just  rule the opposite,  or  is  i t  f i rst  come f irst  serve?

Barb McQuade:

Real ly  great question.  We have an order out of  a distr ict  court judge in Florida who 
issued a nationwide injunction regarding masking in publ ic  transportation.  That 
injunction is  out there.  Yes,  another court  could hear this  i f  they wanted to.  That is  
not within that same jurisdict ion,  because they're only coequal  courts.  This  happened 
during the Trump travel  ban.  There were cases out of  Maryland and New York and 
other places that were issuing competing orders,  and so you could end up with this  
patchwork of  different kinds of  orders going on.

That's  why it 's  important to have those cases work their  way up.  I  think at  
some point the TSA has to decide how it 's  going to respond to these different kinds 
of  rules.  The organization that put the rule out is  the CDC, and so i f  they got a better 
rul ing,  say,  out of  a distr ict  court  in York that said,  "No,  you can go on ahead," then 
that judge's  rule in New York,  I  think,  would be confined solely to her jurisdict ion.  Do 
you guys disagree? I  mean, when you have these nationwide injunctions,  some other 
judge could come along and trumpet,  don't  you think?

Ji l l  Wine-Banks:

I  think so.

Joyce Vance:

Then you get a c ircuit  spl it  that has to go up to the Supreme Court,  r ight? I  mean, 
that's  how that often works.

Barb McQuade:

Yes.

J i l l  Wine-Banks:

I  think you are absolutely r ight.
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Barb McQuade:

But I  think in this  instance,  they've decided to f ight the batt le.  TSA has removed the 
requirement for the meantime, and that's  going to stay in effect unti l  the case works 
its  way up in the courts.  But I  think you could theoretical ly  have this  batt le where 
you have this  patchwork of  different opinions throughout the country.

J i l l  Wine-Banks:

Our next question comes from Peg.  She asks,  "When someone is  found in contempt of  
court,  and is  f ined a dai ly  amount,  what penalty,  i f  any,  occurs i f  there is  a  refusal  to 
pay the f ine? Is  there a t ime l imit  for how long the f ine can be continuously paid 
before another penalty is  assessed?" That's  a great question,  Peg.  I 'm going to 
answer it  by saying I 'm assuming you're talking about the $10,000 a day f ine that has 
been imposed on Donald Trump for not turning over documents,  and not responding 
to,  as he should have,  a court  order.

The answer is  there's  no t ime l imit  unti l  he complies.  He can stop it  by paying 
the f ine.  Not by paying the f ine,  but by turning over the requested information,  and 
the judge could tr iple the f ine.  He could do other things.  He also could jai l  Donald 
Trump for refusing to comply with the court  order.  That is  a  penalty that is  al lowed. 
That was a great question.  Thank you for that.  Our last  question is  definitely for 
Joyce.  It  comes from @PrincessJaguar.  What type of  yarn would you al l  suggest for a 
soft ,  chunky blanket?

Joyce Vance:

Well ,  i t 's  so nice to get to end the podcast on a note that doesn't  involve the end of  
democracy as we know it .  Thank you,  Princess Jaguar,  for  the l ighthearted moment.  I  
have strong feel ings about yarn,  and so I ' l l  just  say l i fe is  too short  to knit  with cheap 
yarn.  For large blankets,  I  real ly  l ike an obscure blend cal led Bluefaced Leicester,  
which you' l l  f ind spun up in a chunky yarn,  and offered by a lot  of  independent dyers 
on Etsy or other places.  I t  makes just  a lovely yarn that's  as soft  as cashmere,  real ly,  
but that's  very economical .

It 's  far  less expensive than cashmere,  and makes a great blanket.  I  suppose,  at  
some point,  I 'm just  going to have to schedule a Zoom, and let  people come to me 
with their  knitt ing and yarn questions so that we can have fun geeking out about 
important topics,  l ike what kind of  knitt ing needles we l ike,  and how to block a 
sweater when you're done.  Because neither J i l l  nor Barb and not real ly  even Kim, the 
fabric  art ist  among us,  is  a  knitter,  but I 'm eternal ly  hopeful ,  and I ' l l  keep working on 
them.

Ji l l  Wine-Banks:

I  do needlepoint.  Does that count?

Barb McQuade:

I  knit  my brow a lot.

Joyce Vance:
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You do knit  your brow a lot.  I 'm going to agree with you there.

J i l l  Wine-Banks:

Thank you for l istening to #SistersInLaw with Barb McQuade,  Joyce Vance,  and me, 
J i l l  Wine-Banks.  Kim wil l  be back with us next week.  You can send in your questions 
by email  to s istersinlaw@polit icon.com, or tweet them for next week's  show using 
#SistersInLaw. Go to pol it icon.com/merch to buy our pale blue t-shirt ,  and please 
support this  week's  sponsors,  Hel loFresh,  FastGrowingTrees,  OSEA Malibu,  
Apostrophe, and Grove.  You can f ind their  l inks in the show notes.  Please support 
them as they real ly  make this  show possible.

To keep up with us every week,  fol low #SistersInLaw on Apple podcasts or 
wherever you l isten.  Please give us a f ive-star review, because it  real ly  helps others 
to f ind the show. See you next week with another episode,  #SistersInLaw.

Barb McQuade:

Joyce,  is  your Sir i  possessed? It  seems l ike she doesn't  stop talking.

Joyce Vance:

I  don't  know what her deal  is .  I  worry that i t 's  maybe the Apple algorithm, and maybe 
they're l istening in on #SistersInLaw. Maybe they just  want to get a f irst  crack at  the 
episode.  Hey Sir i ,  are you possessed?

Sir i :

I  don't  have an answer for that.  Is  there something else I  can help with?

Joyce Vance:

Yeah, definitely possessed.

Sir i :

I 'm not sure I  understand.
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